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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF
‘ JUSTICE
COUNTY OF BUNCOMBE SUPERIOR COURT DIVISION
FILE NO: 08 CVS 4943
The Presbyterian Church (US.A), The
Presbytery of Western North Carolina, Inc.,
and The Montreat Presbyterian Church
(Presbyterian Church US.A), an

unincorporated  religious congregation
organized and existing under NCGS
Chapter 61 by and through its Trustees R.
James Henderson, Henry W. Neale and
- Arline J. Taylor, as Trustees of the Montreat
Presbyterian Church (PCUSA)
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MOTION TO STRIKE

Montreat Presbyterian Church, a North
Carolina corporation d/b/a Montreat
Presbyterian Church, EP.C. and E.A.
Andrews, Jr., Jessie G. Baker and Natalie W.
Schermerhorn, individually and as Trustees
of the Montreat Presbyterian Church, an
unincorporated  religious congregation
_organized and existing under NCGS
Chapter 61, | o

Defendants.

Defendants have moved to strike certain paragraphs and portions of plaintiffs' complaint
in this action pursuant to Rule 12(f) of the North Carolina Rules of Civil Procedure on the
grounds that such paragraphs and portions of the complaint contain irrelevant, immaterial,
impertinent or scandalous matter. In opposition to defendants’ motion, plaintiffs submit this

Memorandum of Law and the exhibits attached hereto.
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L INTRODUCTION AND SUMMARY OF ARGUMENT

The purpose underpinning Rule 12(f) of the North Carolina Rules of Civil Procedure is to

avoid expenditures of time and resources before trial by removing feigned issues, introduced in

the-complaint,—from—eon-siderat-ion,_Estmda_v._.Iaques. 70 N.C. App. 627 (1984). In considering a

motion to strike pleadings under Rule 12(f), generally well-pleaded facts are accepted as true...

and matters outside the pleadings will not be considered. Daily v. Mann Media, Inc., 95 N.C.

App. 746 (1989). S —

Defendants' motion to strike should be denied since the words that defendants object to
are either commonly understood terms or have been used consistently with the usage as in the
Book of Order of The Presbyterian Church (U.S.A.) or PCUSA. Defendants’ motion to strike the
Fifth Cause of Action of the complaint should also be denied as the plaintiffs have the right to
present evidence in good faith as to the relevant facts surrounding these claims at trial. It is well
established under North Carolina law that a matter should not be stricken from a pleading unless
it has no possible bearing on the litigation. If there is any quéstion as to whether an issue may

arise, the motion to strike should be denied. Shellhorn v. Ragan, 33 N.C. App. 310 (1978).

IL DEFENDANTS' MOTION TO STRIKE THE WORD "SCHISMATIC"

In paragraph 3(a) of defendants motion to strike, defendants request an order striking all
paragraphs and portions of paragraphs or references in the complaint to the Montreat
Presbyterian Church d/b/a Montreat Presbyterian Church, E.P.C. as "schismatic,” "the schismatic
congregation,” "schismatic Montreat Church," or any reference to schismatic as it relates to

defendants, asserting that said allegations are irrelevant, impertinent or scandalous.
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Defendants' motion should be denied since the terms "schism” or "schismatic" are
commonly understood terms to describe a division or split within a group or organization,
particularly with a religious group. Blacks Law Dictionary, 8" edition, defines a schism as

follows: (1) a breach or rupture, a division especially among members of a group, as of a union;

(‘2)“a—sepa;rati'on—of—bel-iefs—and—dgetrines-by_persons._of_the_samc_orgamgm_n,iﬁgﬂ-‘i__ -

denomination or sect. The Merriam-Webster Dictionary (online) defines a "schism” as follows:

(1) a division, separation, discord, disharmony; (2) (a) a formal division in or separation from a

church or religious body, (b) the offense of promoting schism. See attached Exhibits A and B.

The Book of Order of PCUSA also uses the term nschism" when explaining the course of
action that is required to be followed as to the property of a church in schism. See the Book of

Order, paragraph G-8.0600 attached as Exhibit C. Specifically, this section of the Book of Order

states that: "If there is a schism with the membership-of a particular church and the presbytery is
unable to effect a reconciliation or a division into separate churches with the Presbyterian Church
(U.S.A.), the presbytery shall determine if one of the factions is entitled to the property because
it is identified by the presbytery as the true church with the Presbyterian Church (U.S.A.)."
(emphasis added)

Plaintiffs' use of the terms "schism" or "schismétic" are used to identify defendant
Montreat Presbyterian Church d/b/a Montreat Presbyterian Church, E.P.C. as the group that split
or divided itself from the remaining congregation of plaintiff Montreat Presbyterian Church
(PCUSA) due to a difference of religious beliefs. The use of the words "schism" and
"schismatic” are not used in a derogatory, impertinent or scandalous manner, but rather are
merely descriptive as such terms are commonly used and understood to mean the group that

undertook the split or separation.
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III. DEFENDANTS' MOTION TO STRIKE THE WORDS "TRUE CHURCH"

In paragraph 3(c) of defendants’ motion to strike, defendants ask the Court to strike all
references to the plaintiff Montreat Presbyterian Church as being the "true church," asserting that
said use of such words is irrelevant, immaterial or impertinent to the property issues involved in

— —this-action: o

As explained above, the Book of Order of PCUSA uses the term "true church" when

describing the course of action that is required to be followed as to the property of a church in

schism. See the Book of Order paragraph G-8.0600 attached as Exhibit C. Plaintiffs use of the
term "true church" is consistent with its use in the Book of Order to identify the faction in a
schism that is affiliated with the Presbyterian Church (U.S.A.). The use of the words "true
church" is not irrelevant, immaterial or impertinent to the property issues involved in this matter,
but rather is descriptive of the group affiliated with the Presbyterian Church (U.S.A.) consistent
with the Book of Order. Therefore, defendants’ motion to strike these words should be denied.

IV. DEFENDANTS' MOTION TO STRIKE THE FIFTH CAUSE OF ACTION

In paragraph 3(b) of defendants' motion to strike, defendants ask the Court to strike the
Fifth Cause of Action: Actual or Constructive Fraud and Constructive Trust/Unjust Enrichment
consisting of paragraphs 65 through 71 of the complaint, asserting that such cause of action
contains irrelevant, immaterial, impertinent or scandalous matters.

The purpose underpinning Rule 12(f) is to avoid expenditures of time and resources
before trial by removing feigned issues, introduced in the complaint, from consideration. Estrada
v. Jaques, 70 N.C. App. 627 (1984). In considering a motion to strike pleadings under Rule
12(f), generally well-pleaded facts are accepted as true... and matters outside the pleadings will

not be considered. Daily v. Mann Media, Inc., 95 N.C. App. 746 (1989).
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Defendants' motion should be denied as plaintiffs have in good faith pleaded facts
sufficient to support a claim for actual or constructive fraud and constructive trust as to the
property in question. The claims of actual or constructive fraud and constructive trust have a

clear bearing on the litigation in this case as they contain assertions as 10 deliberate, intentional

actions taKe by‘Stevcn—T.—Aceto,—a—member—of_Defendant_Montreat Presbyterian Church d/b/a

Montreat Presbyterian Church, E.P.C., who knew or should have known that the 1961 edition of

the Book of Order that he attached to Exhibit E to the complaint had been repealed and modified

in 1982. These facts are significant as this was the document that Mr. Aceto caused to be

recorded in the office of the Registry of Deeds in Buncombe County, North Carolina. Further,
Mz. Aceto knew or should have known that the version of the document that was sent to the
plaintiff Presbytery (Exhibit D to the Complaint) differed substantially from Exhibit E and that
Exhibit E was never sent to plaintiff Presbytery. These facs are sufficient to support a claim that
Mr. Aceto intentionally or with reckless abandon or gross disregard for the truth caused- an
untrue document to be filed with the Buncombe County Register of Deeds and has never
attempted to correct the filing. |

Plaintiffs have the right to present evidence in good faith as to the relevant facts
surrounding these claims at trial. Daniel v. Gardner, 240 N.C. 249 (1954). Furthermore, it is well
established under North Carolina law that a matter should not be stricken from a pleading unless
it has no possible bearing on the litigation. If there is any question as to whether an issue may
arise, the motion to strike should be denied. Shellhorn v. Ragan, 38 N.C. App. 310 (1978).

Plaintiffs assert that the claims of actual or consiructive fraud and consiructive trust have
a material bearing on this action. Plaintiffs plan to introduce evidence to further support such

claims, including, but not limited to, evidence that will show that Mr. Aceto had actual
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knowledge before the congregational meeting of Montreat Presbyterian Church in the Fall of
7006 at which the schism was approved that the document filed on the public record (Exhibit E
to the Complaint) was false because a repealed version of the Book of Order was attached to the

filing, when Mr. Aceto knew that in the years immediately prior to establishment of the PCUSA,

the onstitution-of-the Presbyterian-Church-in.the United States (PCUS) had been changed to add

a trust clause. Based on this evidence the issue of whether there were actual or constructive

fraudulent acts taken by Mr. Aceto and/or others will arise at trial. Therefore, defendants' motion

1o strike the Fifth Cause of Action should be denied and the Fifth Cause of Action should remain
in the complaint.
CONCLUSION
Based upon the foregoing facts and principles of law, plaintiffs respectfully ask that the
defendants' motion to strike pursuant to Rule 12(f) of the North Carolina Rules of Civil
Procedure be denied.

This the 14™ day of January, 2009.
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BFRTS & STEVENS, P.A.

e

. Mason, Esquire
ttogney for Plaintiff
. Box 7647

- ——Asheville; NC-28802

(828) 252-6600
Bar Number: 5742

GOLDSMITH, GOLDSMITH AND DEWS, P.A.

il il

C. Frank Goldsmith, Esquire
Attorney for Plaintiff

P.O. Box 1107

Marion, NC 28752

(828) 652-3000

Bar Number: 1674
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing Plaintiffs' Memorandum in Opposition to
Defendants' Motion to Strike was served on all parties to this action be delivering a copy thereof

to the offices of counsel fordefendants-at the-following-address:

Robert B. Long, Jr., Esq.
William A. Parker, Esq.

Long;Parker,—Wmfrenf&fAnderson, P.A .

14 South Pack Square, Suite 600
Asheville, NC 28802

This 14" day of January, 2009. %f
hn V. Mason
ttofney for Plaintiffs
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G-8.0500-.0701

G-8.0500

G-8.0501
Selling or
Encumbering
Church Property

G-8.0502
Leasing Church

AL R e R K SR T

FORM OF GOVERNMENT

5. Selling, Encumbering, oF Leasing Church Property

A particular church shall not sell, mortgage, Of otherwise
encumber any of its real property and it shall not acquire real prop-
erty subject to an encumbrance of condition without the written
permission of the presbytery transmitted through the session of the
particular church.

A particular chuich shall not lease its real property used for
purposes of worship, or lease for more than five years any of its

Property

G-8.0600

G-8.0601
Property of
Church-in-Schism___

G-3.0700

G-3.0701
Exceptions

oi‘uer-real—pmpeﬂy,without the written permission of the presbytery

G-9.0000

G-9.010(

G-9.0101
Definitio

{ransmitted through the session of the particular churchs

6. Property of Church in Schism

"The relationship to the Presbyterian Church (U.S.A) of a par-
ticular church can be severed only by constitutional action on the

7,part7()ft11@rie§bytery. (G-110103D) If ihere is a schism within the

membership of 2] ;Sértiﬁ'ﬁlar'church—and the presbytery is unable to
effect a reconciliation or 2 division into separate churches within
the Presbyterian Church (U.S.A.), the presbytery shall determine if
one of the factions 18 entitled to the property because it is identified
by the presbytery as the true church within the Presbyterian Chutch
(US.A). This determination does not depend upon which faction
received the majority vote within the particular church at the time

of the schism.

7. Exceptions

The provisions of this chapter shall apply to all particular
churches of the Presbyterian Church (U.S.A.) except that any
church which was not subject to a similar provisioh of the
Constitution of the church of which it was a part, priof 10 the
reunion of the Presbyterian Church in the United States and The
United Presbyterian Church in the United States of America to
form the Presbyterian Church (US.A), shall be excused from that
provision of this chapter if the congregation shall, within a period
of eight years following the establishment of the Presbyterian
Church (US.AJ), vote to be exempt from such provision ina
regularly called meeting and shall thereafter notify the presbytery
of which it is a constituent church of such vote. The particular
church voting to be 80 exempt shall hold title to its property and
exercise its privileges of incorporation and property ownership
under the provisions of the Constitution to which it was subject
immediately prior to the establishment of the Presbyterian Church

(U.S.A). This paragraph may not be amended.

G-9.010
Distinct
Governn
the State

Ecclesia
Jurisdict

G-9.01(
Unity o
Govern




